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NUCLEAR SPECIAL TERMS AND CONDITIONS

ARTICLE 1

DEFINITIONS

1. “Act” means the Atomic Energy Act of 1954, as amended 

2. “Contractor” means the party identified in the Agreement which is to deliver the material and perform the services pursuant to Purchase Orders, and includes (unless the context of this Agreement clearly requires otherwise) subcontractors (as approved by Exelon pursuant to the terms and conditions of the Purchase Order, “Subcontractors”) and their respective employees and agents.

3. “NRC” means the Nuclear Regulatory Commission.
4. “Nuclear Energy Hazard” means the radioactive, toxic, explosive or other hazardous properties of Nuclear Material.  

5. “Nuclear Material” means the “source material, special nuclear material or byproduct material,” which themselves have the meanings given them in the Act. 

ARTICLE 2

EXELON NUCLEAR FACILITIES

1.
Nuclear Provisions.
In the event that any work is to be incorporated or performed in a nuclear facility owned (or jointly owned as a tenant-in-common or otherwise) by Exelon, the following provisions shall apply:

1.1
Decontamination.  In the event that Contractor is required by the terms of the Agreement to repair or replace any Work, Exelon shall perform any required decontamination of the facility to radiation levels required by the applicable governmental authorities to the extent reasonably necessary to permit access to such nuclear facility by Contractor for such repair, replacement, or re-performance.  If Exelon, using installed equipment or normally available maintenance equipment, is unable to decontaminate to required levels, Contractor shall perform the repair or replacement using necessary radiation protection equipment and procedures.

1.2
Special Requirements.  All employees of Contractor and any Subcontractor (regardless of tier) who are involved in the performance of the Work at such nuclear facility shall comply with all applicable regulations of Exelon and any governmental authority regarding examinations, including, without limitation, physical and psychological examinations, and no employee who fails to meet the requirements of any examination shall be permitted to perform any such Work.

1.3
Contractor Work Practices.  Prior to commencing with on-site testing, troubleshooting and/or installation activities at Exelon nuclear facilities the Contractor shall provide their work practices, procedures and processes to Exelon for review to ensure they comply with Exelon standards.  Review by Exelon shall not relieve Contractor from fulfilling the Contractor’s entire obligation under the Agreement.  These documents shall be provided to the Exelon Representative without unreasonable delay and submittal shall not impact the agreed upon start date.  Any work started prior to acceptance by Exelon shall be at the Contractor’s risk.

1.4
No Indemnity for Nuclear Incidents.  Notwithstanding anything in the Agreement to the contrary, Contractor shall not be required to indemnify, defend, or hold harmless Exelon from or against any losses, claims, damages, expenses, or liabilities arising out of or based upon bodily injury or death to the extent that such bodily injury or death results from or is caused in whole or in part directly or indirectly by a “nuclear incident” as defined in the Atomic Energy Act of 1954, as amended (as used in this Article, the “Act”).

1.5 Indemnification and Nuclear Liability Insurance.  Exelon will, without cost to Contractor, obtain, and except as provided in Section 1.6 of this Article, maintain in effect with respect to such nuclear facility from the first arrival of nuclear fuel at such nuclear facility, through decommissioning of such nuclear facility:

1.5.1 An agreement of indemnification as required by Section 170 of the Act; and

1.5.2 Nuclear liability insurance in such form and in such amount as will meet the financial protection requirements of the Nuclear Regulatory Commission pursuant to Section 170 of the Act.

1.6
Replacement Liability Protection.  If the nuclear liability protection system provided by Section 170 of the Act is repealed, modified, or expires, Exelon will, without cost to Contractor, maintain in effect, to the extent available on reasonable terms and to the extent customarily maintained by nuclear plant owners, liability protection through government indemnity, limitation of liability or liability insurance in order to minimize impairment of the protection afforded Contractor and its Subcontractors by Section 170 of the Act and the provisions of this Article.

ARTICLE 3

CONTRACTOR NUCLEAR LIABILITY INSURANCE

In the event that any work is to occur outside the confines of an Exelon Nuclear generating station and (i) exposure to the Nuclear Energy Hazard that is or alleged to be incorporated or performed in a non-Exelon facility exists (including, without limitation, decontamination, recycling, treatment or disposal) or (ii) where the scope of work includes the transportation of Nuclear Material, then the following provisions shall apply in addition to the other insurance requirements set forth in the Purchase Order and other applicable contract documents:

1.1 For a Contractor subject to subsection (i) above, any work to be preformed in a non-Exelon facility shall by performed in a facility that is licensed and regulated by the NRC and/or applicable federal or state governmental agency.  Such non-Exelon facility shall be completely owned and/or operated by Contractor and shall comply with all applicable industry standards in connection with its operations and licensing.  Contractor promptly shall notify Exelon in writing if any such facility is (a) under investigation for violations that may reasonably jeopardize such facility’s license or operations or (b) included as part of a possible sale or transfer (whether merger, stock, asset or otherwise involving Contractor and its affiliates). 

1.2 No Indemnity for Nuclear Incidents or Exposure to Nuclear Energy Hazard.  Notwithstanding anything in the Purchase Order and/or other contract documents to the contrary, Exelon shall not be required to indemnify, defend, or hold harmless Contractor from or against any losses, claims, damages, expenses, or liabilities arising out of or based upon bodily injury, death and/or property loss or damage to the extent that such bodily injury, death and/or property loss or damage results from or is caused (in whole or in part. directly or indirectly, actual or alleged) by a  “nuclear incident” as defined by the Act or exposure to a Nuclear Energy Hazard, to the extent such “nuclear incident” and/or exposure to a Nuclear Energy Hazard occurs outside of an Exelon Nuclear generating station. 
1.3 Contractor Indemnification.  To the extent that an alleged or actual “nuclear incident” as defined by the Act or exposure to a Nuclear Energy Hazard occurs outside of an Exelon Nuclear generating station, then Contractor shall, to the fullest extent permitted by law, indemnify, defend upon request and hold harmless Exelon and its officers, directors, employees, agents, representatives, subsidiaries, affiliates, successors, and assigns (“Exelon Parties”) against all losses, claims, damages, expense (including reasonable attorneys’ fees and costs) and liabilities sustained or incurred by the Exelon Parties for any damage, harm, loss or injury of any kind, direct or indirect, to any property or person (including death), including claims for injuries to employees of the Exelon Parties, Contractor and/or any Subcontractor, arising directly or indirectly out of such alleged or actual nuclear incident or exposure to a Nuclear Energy Harzard, regardless of whether any such liability, damage, loss or injury is caused by, results from or arises out of the negligence, fault or other liability of the Exelon Parties or any other party to be indemnified.  Contractor shall further, to the fullest extent permitted by Law, indemnify, defend Exelon Parties upon request, and hold Exelon Parties harmless against any loss sustained or incurred by Exelon Parties (including reasonable attorneys’ fees and expenses) for any breach or nonperformance by Contractor of any portion of the Purchase Order and/or other contract documents.  Except as may be otherwise provided by applicable Law, Exelon Parties’ right to indemnification shall not be impaired or diminished by any act, omission, misconduct, negligence or default of an Exelon Party or any employee or agent of an Exelon Party who may be alleged to have contributed thereto.  To the extent any Law may prohibit any application of all or any part of the indemnity obligations in this Agreement, it is the intent of the parties that such provisions are severable, and shall be construed to impose the indemnity obligation in all circumstances, applications, and situations to the fullest extent permitted by Law.  
1.4 Contractor Insurance.  For a Contractor subject to subsection (i) above, Contractor shall maintain Nuclear Energy Liability Insurance (Facility and Worker Form) in an amount no less than $200,000,000 in the aggregate with respect to upstream work (e.g. enrichment and fuel fabrication) and no less than $50,000,000 for downstream work (e.g. processing waste, maintenance of radioactive parts, storage of parts and/or waste, and waste disposal).  For a Contractor subject to subsection (ii) above only, Contractor shall maintain Nuclear Energy Liability Insurance (Suppliers & Transporters) in an amount no less than $5,000,000 in the aggregate.  

1.5 Contractor shall maintain such Nuclear Energy Liability Insurance policies in effect until Contractor has permanently ceased operation of the facility and such facility can no longer be considered a facility whose licensing is governed by the NRC or applicable federal or state governmental agency.  If Contractor proposes to cancel the policy, let the policy expire or change the limits of the policy to below such originally agreed upon amounts, then Contractor promptly shall notify Exelon in writing at least 30 days prior to such actions.  In order to effectuate any such change or cancellation, Contractor must obtain Exelon’s prior written consent.  If such policy is being canceled or terminated because Contractor or its affiliate is being sold and/or the facility is being sold in whole or in part (whether by asset sale, stock sale, merger or otherwise), then Contractor shall require that the new owner of the facility maintain this insurance and comply with the requirements of this Article as if such sale had not occurred.  In the event that such insurance no longer is available because of permanently ceasing operations, Contractor shall obtain and maintain in effect, to the maximum extent available and at no cost to Exelon, alternative nuclear energy liability protection that is equivalent to the protection provided by the current Nuclear Energy Insurance (Facility and Worker Form) until the facility is fully decommissioned and facility tail coverage has fully expired, which shall be no less than 10 years.  Notwithstanding  anything to the contrary contained in the Contract Documents, the total protection on Exelon’s behalf shall not at any time be less, either in scope of coverage or amount, than was required contractually immediately prior to the change.  If such alternative insurance protection does not provide omnibus coverage for any party liable for a “nuclear incident,” then Contractor shall cause Exelon and its officers, directors, employees, agents, representatives, affiliates, subsidiaries, successors, and assigns to be named as additional insureds under such alternative protection.
1.6 To the extent permitted by applicable law, such Nuclear Energy Liability Insurance policies shall authorize Contractor to waive of all rights of subrogation that Contractor’s insurance carrier might exercise against Exelon.

1.7 Contractor hereby waives all rights of subrogation against Exelon under such policies procured in accordance with this Article.
1.8 Failure to obtain and maintain the required insurance shall constitute a breach of this Agreement, and Contractor will be liable for any and all costs, liabilities, damages, and penalties (including reasonable attorneys’ fees, court, and settlement expenses) resulting to Exelon from such breach, unless a written waiver of the specific insurance requirement is provided to Contractor by Exelon.
1.9 In the event of any failure by Contractor to comply with the insurance requirements of this Agreement, Exelon may, without in any way compromising or waiving any right or remedy at law or in equity, upon five (5) days written notice to Contractor, purchase such insurance or such insurance available to Exelon for purchase, at Contractor’s expense, provided that Exelon shall have no obligation to do so and if Exelon shall do so, Contractor shall not be relieved of or excused from the obligation to obtain and maintain such insurance amounts and coverages.  All such costs incurred by Exelon shall be promptly reimbursed by Contractor and/or may be withheld from any payment due Contractor.
1.10 Contractor shall not remove from the non-Exelon facility any materials that are considered Nuclear Material or exposed to the Nuclear Energy Hazard, including, without limitation, any equipment upon which services related to the scope of work have been or were to be performed.  Notwithstanding the previous sentence, Contractor may return materials to customers if the scope of work includes repairing and/or cleaning material (e.g. equipment or laundry) and returning the materials to such customer upon completion of the services.  In addition, Contractor shall not sell, lease or otherwise transfer (or agree to the same) any interest in such materials or services without Exelon’s consent and without the potential buyer or transferee of such materials and/or services providing Exelon and Exelon Parties Nuclear Energy Liability Insurance protections and contractual protections at least as equivalent to the protections provide pursuant to the Contract Documents.  
1.11 With respect to other insurance policies required to be maintained pursuant to the Purchase Order and/or other contractual documents in addition to the requirements required pursuant to these Nuclear Special Terms and Conditions, no nuclear exclusion other than the Broad Form Nuclear Liability Exclusion shall apply to such policies.

1.12 Contractor shall provide evidence of the required insurance coverage and file with Exelon a Certificate of Insurance acceptable to Exelon prior to commencement of the work.  The insurance and the insurance policies required by this Article shall contain a provision that coverages afforded under the policies will not be canceled, allowed to expire or the limits in any manner reduced until at least thirty (30) days prior written notice (ten (10) days in the case of nonpayment of premium) has been given to Exelon.  Exelon may inspect any or all policies of insurance at any time. 
1.13 Contractor shall permit Exelon and its insurance representatives, including ANI, to inspect Contractor’s facilities involving Exelon’s materials and/or waste during normal working hours.  
1.14 Contractor shall require that all its Subcontractors comply with all requirements of this Article.  This includes, without limitation, those Subcontractors retained to transport materials to Exelon (e.g. returning repaired equipment or cleaned laundry). 
ARTICLE 4

INCORPORATION BY REFERENCE

1.1
Radioactive Material.  Radioactive material shall not be accepted at Exelon facilities unless radiation levels are less than or equal to eighty percent (80%) of the limits as stated in Federal Regulation 49 CFR173.441.  Exceptions may be granted if Contractor provides prior notification of shipment dose levels and obtains approval to ship the material by the Exelon Radioactive Material Specialist or Radiation Protection Manager (RPM).  


Contractor shall submit their radioactive shipping licensee to Exelon’s Radioactive Material Specialist or RPM before shipment arrives to a facility.

1.2 Authorization for Facility Access.  Contractor shall comply with the latest versions of the following Exelon policies and procedures with respect to work performed at nuclear facilities, and such policies and procedures are incorporated herein by reference.

a)
Policy SY-AA-102-229 “Issuing & Documenting Acceptance Of The Exelon Fitness For Duty And Unescorted Access Program Requirements For Contractors And Vendors.”

b)
Policy SY-AA-101-130 “Security Responsibilities For Station Personnel”. 

c)
Policy SY-AA-101-107 “Control And Confiscation Of Contraband Or Prohibited Items”

d)
Policy SY-AA-103-513 “Continual Behavioral Observation Program”

e)
Policy SY-AA-103-517 “In processing Of Personnel (Employee And Contractor)”

f) Policy SY-AA-103-518 “Out processing Of Personnel (Employee And Contractor)”

g) Procedure LS-AA-119 “Fatigue Management and Work Hour Limits”

h) Procedure LS-AA-119-1005 “Contractor/Vendor Compliance with Fatigue Management and Work Hour Limits”


Contractor shall obtain the policies and procedures referenced above from the Exelon hiring manager.

Contractor will provide a written job task analysis or job description upon request from Exelon Nuclear Security for each person/position who is seeking authorized unescorted access at any nuclear facility.  The Contractor will not charge Exelon’s third-party background vendor entity hired to perform the background investigations a fee to conduct an employment check on Contractor individuals currently or previously employed.  Contractor will answer suitable inquiry questions to complete a background investigation on all of its personnel who have unescorted access to an Exelon nuclear facility. 


Exelon requires a minimum of 72 hrs notice, unless other wise approved, for escorted access notification to security.  Contractor personnel are required to provide name, social security number, in advance to the cognizant escort and present an approved photo ID (drivers license typ.) at time of escorted access.

1.3 Safeguards Information. All Contractor's personnel that need to access, hold, or create Safeguards Information (SGI) including Safeguard Information –Modified Handling (SGI-M) relating to Exelon facilities are to follow and acknowledge the requirements set forth in Exelon procedure SY-AA-101-106, “Control and Classification of SGI” and meet the requirements of 10 CFR 73.21, 10 CFR 73.22, and 10 CFR 73.23.  This includes but is no limited to the following responsibilities:

· All SGI including SGI-M needs to have classification information - Name, Title, Organization, Date of Classification.

· All newly created SGI including SGI-M to have the classification information incorporated into the first page of the document. 

· Only crosscut shredders producing a piece size of ¼” or less can be used to destroy SGI including SGI-M.

· SGI including SGI-M can only be created, revised, viewed electronically and/or printed on computers and printers that do not have a network connection and are approved for usage as a “stand-alone” machine.

· SGI including SGI-M must be stored in a manner approved by Exelon and in approved cabinets with approved locks.

· SGI including SGI-M must be packaged per procedure for transportation.

· SGI including SGI-M found unattended must NOT BE READ, quarantined, and Security must be immediately notified.

1.4
Control of Portable Devices and Portable Media to be Used with Critical Digital Assets. 
Contractor shall comply with the latest version of Exelon procedure MA-AA-716-235 
“Control of Critical Digital Asset (CDA) Portable Media and Portable Devices” with 
respect to work performed at nuclear facilities, and such procedure is incorporated herein 
by reference. This procedure implements NRC requirements specified in 10 CFR 73.54. 
Contractor shall obtain the referenced procedure from the designated Exelon Contract 
Administrator.

1.5
Chemicals.  All chemicals intended to be delivered to an Exelon facility for Work must 
be approved by each Exelon facility’s Chemical Control Coordinator regardless of hazard 
and before shipping to that facility.  Exelon will not be responsible for Contractor’s cost 
for delays if chemicals are brought to a facility without approval.

1.6
Samples.   If Exelon has requested a sample or “mock-up” of all or any portion of the 
Work, Contractor shall not commence the associated Work until Exelon has received 
such sample or reviewed such mock-up and acknowledged in writing its acceptance of 
such sample or mock-up.  Any sample or mock-up brought on site by Contractor shall be 
clearly marked as a sample or mock-up.  All Work is required to conform to such sample 
or mock-up, and no change in the Work or its method of production shall be made 
without the written consent of Exelon; provided, however, no sample or mock-up shall be 
installed or delivered as the final Work.

1.7
Costs.  Exelon will not be responsible for costs due to delays or reimbursement thereof 
arising out of Contractor’s non-compliance with the provisions of this Article 4.
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